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Quasi-Judicial Immunity

Protects Mediation Without
Any Discernable Cost

By Tyler Meade

number of jurisdictions have granted immunity

from suit to mediators, both court-appointed

and private.! This is the same immunity that
protects other professionals “closely associated with
the judicial process.”? The list of protected profes-
sions includes arbitrators, who are neither public
officials nor court-appointed but nonetheless are
essential to the administration of justice.® Should
this doctrine, known as quasi-judicial immunity, be
extended to mediators of litigated cases nationwide?
The answer is “Yes."

Mediation is a rare case in which immunity provides

a significant benefit—it short-circuits unmeritorious
but nonetheless costly claims against mediators—with
no real cost. Or with costs sufficiently minimal that
the benefits of this grant of immunity outweigh the
downside. More specifically, the apparent absence
of successful suits against mediators suggests that
extending quasi-judicial immunity to mediators does
not deprive litigants of meritorious claims, with the
possible exception of a rare edge case.

The Rationale for Extending Immunity
to Mediators

The underlying reason that immunity has been
extended to judges, arbitrators, and others closely
associated with the judicial process is the following
well-known dynamic: The loser in one forum will
frequently seek a second forum to assert allegations
against participants in the first.* This dynamic under-
mines the proper functioning of our courts. Because it
impacts mediation and mediators,® numerous courts
have extended quasi-judicial immunity to mediators
to safeguard the vital function that mediation plays in
our system of justice.

The application of this immunity does not depend
on whether a given professional is a public official,
court-appointed, or private. Nor does it depend on
whether the professional performs a judge-like func-
tion. Rather, quasi-judicial immunity is extended to a
professional where a determination is made that the
professional performs a vital function that would be
jeopardized without a grant of immunity.® Ultimately,
decisions granting immunity to mediators rest on the
premise that mediation is vital to the proper function-
ing of our courts in this era of clogged dockets and
delayed justice.’

Is this Imnmunity Actually Needed?

Perhaps the best argument against extending
quasi-judicial immunity to mediators is that it is not
actually necessary to preserve the vital function
of mediation.? Litigation against mediators is rare.
Successful suits are either non-existent or almost non-
existent. Insurance premiums are manageable. The
ranks of aspiring mediators are legion notwithstanding
the fact that immunity for mediators has not been
uniformly adopted. But this argument rests on an
untested premise—namely that a wholesale rejec-
tion of this protection for mediators would not lead
to a problematic flood of litigation. It is difficult to
assess the salutary effect of Wagshal, Vedatech,” and
other early quasi-judicial immunity cases in terms of
deterring lawsuits against mediators. As with all coun-
terfactual scenarios, we do not know what would have
happened if those courts had ruled otherwise.

Even a mere "drift towards claims against media-
tors,” as was observed by some commentators around
the time of Wagshal and Vedatech, would have a
corrosive impact on mediation and, thus, the efficient
administration of justice.'® There is a long history

VOL 30, NO 1| DISPUTE RESOLUTION MAGAZINE 29



30

of mediators expressing concern about being sued
for their work. Professor Michael Moffitt is a leading
commentator on mediator liability. He concluded as
follows in 2003, “[d]espite the historical rarity of suits
against mediators, many within the mediation com-
munity are demonstrating concern about the prospect
of mediators being sued.... A recent journal article
described ‘a gathering storm’ of liability.”"

Few mediators would want to endure the experi-
ence that one prominent mediator suffered in
Vedatech, Inc. v. St. Paul Fire & Marine Ins. Co."?

The underlying dispute in that case arose after the
plaintiffs were fired by two Japanese firms that had
contracted with them to develop software. This
spawned multiple claims, counterclaims, and an
insurance coverage dispute. An apparently exasper-
ated California judge ordered the parties to mediate
before a highly respected mediator suggested by the
insurer. Towards the end of a day-long mediation, the
plaintiffs abruptly departed. Their insurance policy
allowed the insurer to settle claims, and so the insurer
and the Japanese companies continued to negotiate
and ultimately reached a settlement of all claims
against the plaintiffs. Notably, the settlement allowed
the plaintiffs to continue to pursue the claims they
had against the Japanese companies, so it is difficult
to understand how the plaintiffs could feel prejudiced.

As it turned out, the plaintiffs were infuriated by
the settlement, apparently based on their implausible
assertion that the insurer had a duty to fund their affir-
mative claims against the Japanese companies. They
sued the insurer, the Japanese companies, and the
mediator, alleging that this group conspired to obtain
the plaintiffs’ consent to mediate, and then colluded
to impose an unfair settlement. The federal court that
ultimately resolved the case described the plaintiffs’
complaint as “a frightful piece of legal work” with
“dozens of unintelligible factual assertions.”"® Had
the federal court not applied quasi-judicial immunity
to dismiss this lawsuit, the case was likely to involve
years of contentious and costly litigation.

Vedatech underscores that the real purpose of
extending quasi-judicial immunity to mediators is not
to provide immunity for otherwise cognizable legal
claims but rather to short circuit costly suits that are
not likely to succeed even if allowed to proceed. The
questions to be asked are: What would happen to
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the practice of mediation if Vedatech and other cases
like it were allowed to proceed? Should we wait for

a flood of unmeritorious litigation against mediators
to hit before addressing the problem? Clearly not—
especially given the limited downside of extending
immunity to mediators.

Are There Any Real Costs?

There is no denying that immunities—however jus-
tified as a matter of policy—generally run contrary to
the objectives of tort law (namely, the deterrence of
wrongdoing and compensation for those proximately
injured thereby) as well as contract law (generally,
protection of the reasonable expectations of the
parties)." On the other hand, the same cannot be said
where immunity is extended in a setting where, as a
practical matter, no contractual or tort liability actually
exists. Mediation is a perfect example.

Instances of mediator wrongdoing appear to be
relatively rare. Rarer still are legally cognizable claims
of mediator wrongdoing. As Professor Moffitt noted
two decades ago, “[d]espite the thousands, if not mil-
lions, of disputants who have received mediation ser-
vices, instances of legal complaints against mediators
are extraordinarily rare.”"s This remains true today.

The low frequency of claims may be a function of
our adversarial system of justice in which it is coun-
sel's responsibility to protect their client’s interests
at all stages of litigation, including during settlement
talks. Say, for example, a mediator misstates a point
of law during settlement dialogue. It is counsel’s
responsibility to identify and correct the error.

The law correctly disfavors successive cases arising
out of the same set of operative facts, and strongly
favors the enforcement of settlements.™ Settlement
dialogues are often contentious affairs with lots of
posturing. Sometimes there are claims of misrepre-
sentation. Yet the resulting settlements are frequently
enforced. As the Ninth Circuit stated in one notable
case in which litigants sought to unwind a settlement
based on a claim of misrepresentation during media-
tion, “[tlhere are also very important policies that
favor giving effect to agreements that put an end to
the expensive and disruptive process of litigation.”"’

In the rare instances in which a litigant does
complain about mediator misconduct, the hurdles to
establishing tort liability are daunting,'® particularly



with respect to causation and damages."” The same
is true with contract actions against mediators,
mostly because few mediation agreements contain
specific contractual promises upon which a plausible
claim of breach can be premised.?’ There are no
known cases in which a litigant has obtained a judg-
ment against a mediator.?’

In short, the empirical evidence strongly suggests
that extending quasi-judicial immunity to mediators
does not, as a practical matter, deprive litigants of
otherwise cognizable claims.

The Edge Cases

There may be edge cases in which it is not appro-
priate to apply quasi-judicial immunity,? but that the-
oretical possibility does not detract from the logic of
applying this immunity in all but the exceptional case.
Rather, it is up to the courts to identify edge cases
not covered by quasi-judicial immunity, something
they are more than qualified to do. For example, it is
not likely that the doctrine would be applied to a bat-
tery committed during a mediation, or to a fraudster
who collects mediation fees and then absconds.

Conclusion

Many courts would grind to a halt without both
court-affiliated and purely private mediation, and so
it makes sense to proactively safeguard mediation.
Extending quasi-judicial immunity to mediators is a
logical and prudent step. Most courts operating court-
sponsored mediation programs apparently agree;
provisions extending immunity to court-affiliated
mediators are common.? Finally, in the absence
of proof that this extension of immunity forecloses
otherwise meritorious litigation, we should assume the
extension comes with no real cost. B
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