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Nuanced issues impacting the
settlement of employment law

cases: Economic damages in
FEHA cases, Part 1

In FEHA mediations, nhuanced questions involving back pay, mitigation and non-wage losses
can significantly affect the value of economic damages—-and ultimately shape whether
and how a case settles.

By Angela Reddock-Wright

very FEHA-based employ-
ment case has at least three
components: the underlying
factual allegations, the related
legal issues and questions, and al-
eged damages. In mediation, while
the factual and legal issues tend to
be the biggest drivers of the con-
versation during the day, the ques-
tion of alleged damages is equally
important, if not the lynchpin, of
whether a case can settle.

We know that every discrimina-
tion, harassment or retaliation case
broughtunder California’s Fair Em-
ployment and Housing Act (FEHA)
includes at least two components of
damages — economic and emotional
distress — often accompanied by
an argument for alleged punitive
damages. And, of course, any award
of damages in FEHA matters comes
with the ability for plaintiff and plain-
tiff’s counsel to seek recovery for
attorneys’ fees and costs. While the
law on FEHA-based employment
damages is relatively established,
nuanced issues can impact how a
case might be settled and, if so, for
how much.

This article provides a deeper look
into some of the nuanced issues
that sometimes arise in FEHA cases
and how such issues can change
settlement dynamics.

FEHA damages

FEHA offers a rich menu of poten-
tial damages, but there are no caps
on any damages category. Legal
and equitable remedies under Gov-
ernment Code Section 12965 are
intended to make injured workers
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whole while deterring future em-
ployer misconduct.

Injured employees can recover
economic damages, emotional dis-
tress and other noncompensatory
damages, attorneys’ fees and costs,
and punitive damages, but to do so,

they must navigate a multi-level game
board, understanding and finessing
the rules of the game.

We'll begin by examining econo-
mic damages, working within the
context of mediation. Future columns
willfocus on other types of damages



that also may be recoverable in FEHA
cases. The ultimate goal in mediation is
to arrive at a settlement that appropri-
ately compensates the plaintiff for the
alleged employment harm, while bal-
ancing the interests of the defendant
employer and recognizing the risks to
all parties in continuing the litigation.

Hypothetical

Consider an hourly worker who was
terminated from her job based in
Los Angeles, allegedly for discrim-
inatory reasons in violation of the
FEHA. A recent college graduate,
she was paid $25 per hour, approx-
imately $48,000 annually, including
premier health, retirement and other
benefits. Her work was related to
her field of study, but it didn’t re-
quire specialized skills or advanced
training. After her termination, she
did not find new employment. She
also claims that because of her ter-
mination, she had to move back home
with her parents in another state
where the cost of living is less than
in California.

The plaintiff claims that she has
looked for new jobs but, due to a
downturn in the job market, she has
not been able to find a job of a sim-
ilar nature or rate of pay. She has
been without a job for two years.
She also claims that she has had
significant medical issues in the time
she has been off work and has had
to pay out of pocket for her medical
care, along with treatment for her
alleged emotional distress.

Her lawsuit claims that she was
singled out because she was the
only female employee in the depart-
ment and, unlike her male cowork-
ers, was expected to be perfect.
When they made mistakes, the com-
pany provided them with leniency
and took no action; when she made
her first mistake, she was fired. The
defendant employer argues that the
plaintiff was terminated based on a
documented history of significant
and repeated performance issues,
including attendance issues which
involved several missed days of un-
excused absences.

The plaintiff comes into media-
tion asking for $500,000, an amount
she believes reflects her alleged
backpay, out of pocket costs (mov-
ing and medical expenses), and emo-
tional distress as a result of her
employer’s alleged discriminatory
actions, along with compensation
for future loss while she attempts
to find a new job and heal from the
alleged emotional impact of the
termination.

The defendant employer, in con-
trast, arrives at the mediation pre-
pared to pay no more than nuisance
value for the case — at most $25,000
— and stating that they will never
pay six figures for the case. The de-
fense argues that it had legitimate
business reasons to terminate plain-
tiff, that plaintiff failed to mitigate
her damages, and it has evidence
of other contributors to plaintiff’s
alleged emotional distress. Defen-
dant also denies responsibility for
plaintiff’s alleged out-of-pocket mov-
ing and medical expenses. Defen-
dant argues that plaintiff’s decision
to move back home with her par-
ents limited her efforts to mitigate
her damages, as there were equiv-
alent, and even better, job opportu-
nities here in California.

‘Why the great divide, and how will
the parties arrive at a fair and reason-
able settlement?

Is this plaintiff entitled

to back pay?

Every FEHA discrimination case in-
volves an adverse employment action
such as a termination, demotion or
failure to hire or promote. Back pay
is the wages, salary and other com-
pensation that would have been
earned but for the alleged discrim-
inatory adverse action. For hourly
workers such as the plaintiff, com-
pensation will likely be the plaintiff’s
alleged lost wages from the time of
her termination through the reso-
lution of her FEHA claim.

And now for the nuance: Can this
plaintiff recover full lost wages when
she, arguably, has failed to mitigate
by finding new employment? Is the
defendant employer responsible for
out-of-pocket costs associated with
her moving out of state and back
home with her parents? Is defendant
responsible for the plaintiff’s out-of
pocket medical and therapy costs?

Can this plaintiff actually recover
the full amount of claimed back pay?
According to her former employer,
she failed to take any steps to mit-
igate her damages. The implication
isthatif she had done so, the amount
of back pay owed her — assuming
she had a valid FEHA discrimina-
tion claim — would have been offset
by amounts she earned with a new
employer, including any benefits she
would have with a new employer.

Duty to mitigate

With an annual salary of approxi-
mately $48,000 and having been out
of work for two years, the plaintiff’s
alleged back pay claim amounts to

close to $100,000. What, in fact, was
plaintiff’s duty with respect to miti-
gating this claim?

Plaintiff has not lined up any new
jobs over the course of two years.
She asserts that no work utilizing
her education and skills was avail-
able in that timeframe, noting that
many recent college graduates have
had a hard time finding work in
their chosen fields. Is this enough
to support her claim for back wages?

Every FEHA plaintiff is subject
to a duty to mitigate harm, which
can include making a reasonable
effort to find comparable employ-
ment. All wages earned in compa-
rable work will offset the former
employer’s liability. When the work
is highly specialized — think of a
brain surgeon or a rocket scientist
— it may be challenging to find
comparable work right away. There
could be a significant time gap until
a new position is found, and the pay
differential could be significant. But
for a worker making $25 per hour,
the defense will argue, the job search
should be far less difficult.

On the other hand, the burden is
on the defendant employer to de-
monstrate that comparable work
was available and that the plaintiff
unreasonably failed to pursue it.
(See CACI No. 3963) Here, defen-
dant will argue that the terminated
position was neither specialized nor
unique while pointing to online job
postings of a plethora of jobs pay-
ing $25 per hour. Using this rea-
soning, with its $25,000 maximum
settlement position defendant posits
that, at minimum, in short order,
plaintiff should have been able to
find another job making at least $25
per hour, especially in the Los Angeles
job market. Hence, defendant is will-
ing to consider a 10-week pay gap
($25K) as a reasonable settlement.

A FEHA claimant is never obli-
gated to accept inferior employment,
relocate, or take positions substan-
tially below his or her qualifications,
but what makes inferior employment?
Alonger commute? No cafeteria? A
stricter boss? At the same pay (or
better), any non-specialized work
assignment would likely be consi-
dered comparable.

Actual earnings from substitute
employment, even if inferior, will be
offset from recovery (Martinez v.
Rite Aid Corporation (2021) 63 Cal.
App.5th 958). It seems counterin-
tuitive, but if the plaintiff accepts
a job that pays less or offers fewer
benefits than the prior job, those
wages will be offset against her re-

covery. If, however, she holds out
and can show that no comparable
work was available at the same rate
of pay, she may be entitled to full
recovery. Given the hourly and not
highly skilled nature of her earlier
work, this is unlikely.

Mitigation interrupted

Let’s assume the plaintiff found a
new job but then lost it. What hap-
pens to her claim against the first
employer if she failed to keep the new
job? The defense will likely argue
that plaintiff did not mitigate dam-
ages, so her lost wages should not
resume after the second job ended.

If the second job was terminated
because of plaintiff’s actions (she
couldn’t do the work, she was always
late), the defense’s argument will
probably hold water. But if the new
job was terminated other than for
cause and the plaintiff continued
to look for comparable work, some
courts have held that a claim for
continued lost wages can be main-
tained. (See Stanchfield v. Hamer
Toyota, Inc. (1995) 37 Cal.App.4th
1495, 1502-1503.)

The plaintiff might also contend
that she was incapable of retaining
a job as a direct result of the de-
fendant’s actions. She could argue
that lost wages should resume be-
cause she suffered emotional dis-
tress from the alleged discrimina-
tion, and this impeded her ability
to remain employed. Plaintiff’s eco-
nomic damages claim is a separate
claim from her emotional distress
claims. We will look at nuanced issues
in assessing emotional distress claims
in a future article.

Non-wage losses

Back pay typically includes more
than wages and salary; it can also
include health insurance, retirement
contributions, bonuses, commissions,
stock options and other benefits that
would have been part of an employee’s
pay package. Compensation consi-
derationssuchasbonuses,commis-
sions and stock options generally
arise with exempt, high-wage earn-
ers as opposed to hourly workers.
We will consider these specialized
benefits in a future article.

Here, plaintiff will want to be made
whole for the costs incurred when
she relocated to her parents’ house,
as well as out-of-pocket costs for
medical care and therapy, which she
links directly to her termination.

In order to recover such costs,
however, she must be able to prove
that the move was directly caused



by the defendant’s illegal actions,
must present original invoices and
receipts supporting her claim, and
must minimize costs. Out-of-pocket
costs tied directly to employment
changes will always be closely eval-
uated alongside FEHA statutory
violations. (See Schultz v. Spraylat
Corp., 866 E. Supp. 1535 (C.D. Cal.
1994).)

The defense will say that moving
out of state was a personal choice
and that the medical costs were purely
elective. The plaintiff will counter
that these were all direct and fore-
seeable consequences of her im-
proper termination. Ultimately, the
parties may end up splitting the non-
wage baby down the middle.
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Conclusion

It’s in the nuances where the medi-
ation process becomes important.
It allows the parties to work though
economic and other damages, along
with additional factual and legal is-
sues, in a neutral and confidential
setting. The parties are able, with
the mediator’s help and guidance,
to flush out all relevant factors with
the goal of finding their way to an
amicable resolution.

The goal is to balance the parties’
interests based on the evidence and
data available at the time. A good
mediation process will capture and
help the parties to delve into these
nuances, while also allowing them
to focus on the key issues likely to

drive settlement. When both sides
can candidly explore their assump-
tions and expectations, the process
should enable them to work through
the inherent complexities and arrive
at a just and equitable settlement.
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