David Phillips

SIGNATURE RESOLUTION

The Ninth Circuit rules that
Dynamex applies retroactively

VAZQUEZ v. JAN-PRO COULD MAKE IT SIGNIFICANTLY MORE DIFFICULT
FOR EMPLOYERS TO MISCLASSIFY WORKERS AS INDEPENDENT CONTRACTORS

On May 2, 2019, the Ninth Circuit
unanimously decided Vazquez v. Jan-Pro
Franchising International, Inc. No. 17-
16096 (9th Cir. 2019), a putative class
action that had been pending in the
courts for nearly ten years.

In Vazquez, the Ninth Circuit ana-
lyzed whether Jan-Pro’s franchisees were
in fact employees, entitled to the protec-
tions afforded by California wage orders,
as opposed to independent contractors.

The Jazquez case had a long history,
stretching back more than ten years. In
2008, a Massachusetts plaintiff, Giovani
Depianti, and two Pennsylvania plaintiffs,
filed a putative class action in
Massachusetts against Jan-Pro
International Franchising, Inc., a Georgia
corporation. By the end of 2008, another
plaintiff from Massachusetts and seven
additional plaintiffs from other states,
including Vazquez and two other
California residents, joined the litigation.
Plaintiffs asserted that Jan-Pro, a major
international janitorial cleaning business,
had developed a sophisticated three-tier
franchising model to avoid paying its
janitors minimum wages and overtime
compensation by intentionally misclassi-
fying them as independent contractors.

Because of the variety of state laws
involved, the Massachusetts district court
chose Depianti’s claim as a test case and,
over Jan-Pro’s objections, severed the
California plaintiffs’ claims and sent
those claims to the Northern District of
California. The Massachusetts case ulti-
mately made its way to the First Circuit
Court of Appeals, which affirmed the dis-
trict court’s dismissal of the complaint in
2017, but not on the underlying merits.
The claims of all other plaintiffs before
the Massachusetts district court were also
dismissed without reaching the merits.
Nevertheless, the California plaintiffs
persevered.

The case is extremely consequential:
For employers trying to evade the wage-
and-hour protections afforded to work-
ers, Jan-Pro obviously had a significant
financial interest in keeping closed the
floodgates to nationwide liability for mul-
tiple years of back wages and overtime
pay; and likewise, to workers, as articulat-
ed by the National Employment Law
Project, which filed an amicus brief in the
matter, that the public likewise has a
strong interest in the issue because of the
impact of Jan-Pro’s franchising schemes
and those of similar franchised compa-
nies on low-wage and immigrant workers
and their communities who tend to be
exploited by these schemes.

Jan-Pro organized commercial clean-
ing franchises throughout the United
States. Under its franchise model, Jan-
Pro contracted with intermediary master
franchisees, regional, third-party entities,
to whom it sold exclusive rights to the
use of the Jan-Pro logo, which was trade-
marked. These master franchisees, in
turn, sold business plans to unit fran-
chisees. Jan-Pro’s business model is two-
tiered, with Jan-Pro acting as franchisor
and the master franchisees acting as
franchisee, in one instance, and in turn
as franchisor to the unit franchisee, in
the other instance.

This two-tiered system works as fol-
lows: Jan-Pro and its master franchisees
are separate corporate entities and each
has its own staff. Moreover, master fran-
chisees may sell or transfer their indi-
vidual businesses without approval from
Jan-Pro. Jan-Pro also reserves the right
to inspect any premises serviced by
either the master franchisees or any of
the master franchisees’ franchisees to
ensure the Jan-Pro standards are being
maintained.

Nevertheless, master franchisees
have their own entity names and internal
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business structures, and are responsible
for their own marketing, accounting, and
general operations. As for master fran-
chisees and their unit franchisees, under
the terms of the model franchise agree-
ment, master franchisees agree to pro-
vide their unit franchisees with an initial
book of business, as well as start-up
equipment and cleaning supplies.
Additionally, the master franchisee fur-
nishes a training program for its unit
franchisees. Once initial set-up and train-
ing is complete, the master franchisee
agrees to assist in the unit franchisee’s
customer relations (for example, by pro-
viding substitute employees or contrac-
tors to supply services in the event of

an emergency impacting the unit fran-
chisee).

The master franchisee also agrees to
provide the unit franchisee with invoic-
ing and billing services. The master fran-
chisee, moreover, agrees to advance the
unit franchisee amounts that have been
billed but not yet collected from cus-
tomers. Finally, the master franchisee
also agrees to make available to the unit
franchisee any improvement or changes
in services or business methods that are
made available to other franchisees.
Furthermore, the agreement notes that a
unit franchisee is at all times an inde-
pendent contractor solely in business for
itself. As such, the unit franchisee may,
for example, hire its own employees and
decide what to pay them, as well as
decide whether or not to pursue certain
business opportunities. Plaintiffs alleged
that their status as a unit franchisee of
master franchisee was a complete farce
and that they were actually direct
employees of Jan-Pro.

The Ninth Circuit agreed with
plaintiffs and held that the California
Supreme Court’s intervening decision
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in Dynamex Ops. W. Inc. v. Superior Court of
Los Angeles, 4 Cal.5th 903 (2018) is con-
trolling and applies retroactively. The
impact of the Ninth Circuit’s ruling in
Vazquez will certainly be profound and far
reaching, likely unleashing a deluge of
revived wage-and- hour class-action
claims and potentially allowing workers
to assert claims going back four years
before the 2018 Dynamex decision, based
on California’s applicable statute of limi-
tations governing such claims.

The Vazquez decision, therefore,
could well constitute a significant boon
for the workers of California, making it
significantly more difficult for employers
to misclassify workers as independent
contractors to deprive them of equitable
treatment; “employee” status properly
affords workers with additional rights
and benefits, protecting them from cer-
tain exploitive conduct by employers.

Vazquez also has major implications
for California employers that rely on pur-
ported “independent contractors,”
including many well-known gig- economy
companies such as Postmates, Lyft, and
Uber. The Ninth Circuit’s decision could
very well prompt some companies proac-
tively to reclassify contractors as employ-
ees to make pay and benefits more equi-
table for their workers. Indeed, it is for-
tuitous that the lazquez decision was pub-
lished just as Uber plans to raise capital
in what many observers expect to be the
largest initial public offering of stock so
far in 2019. The Jazquez decision, like-
wise, has potentially very significant
implications for franchised businesses,
subjecting them to the same standard of
scrutiny when determining whether a
worker must be properly classified as an
employee: the Ninth Circuit held that the
ABC test also applies to the franchisor-
franchisee relationship as in the case of
defendant Jan-Pro.

In Dynamex, the California Supreme
Court clarified that the standard assump-
tion in California is that all workers are
presumed to be employees rather than
independent contractors and that the
burden of establishing the proper classifi-
cation of an individual working as an
independent contractor falls on the
hiring entity.

Dynamex also clarified California’s
test under salient California wage
orders to classify workers properly as
employees as opposed to independent
contractors. To demonstrate that work-
ers are in fact properly classified as
independent contractors under the
wage orders, employers must satisfy the
ABC test: (A) the worker is free in the
performance of his or her work from the
control and direction of the hiring entity
(both pursuant to contract and in fact in
the performance of the work contemplat-
ed); (B) the worker must additionally
perform work outside the ordinary scope
of the hiring entity’s usual business; and
(C) the worker must be customarily
engaged in an independently estab-
lished trade, occupation, or business of
the same nature as the work performed
for the hiring entity.

Because Dynamex simply clarified
existing law, as opposed to creating new
law (statutes only operate prospectively,
but judicial decisions generally operate
retrospectively), and because the impact
of a judicial decision retroactively alter-
ing liability is only deemed to be consti-
tutionally problematic when the new
rule is found to be arbitrary or irra-
tional, which Dynamex is not, the Ninth
Circuit in Vazquez concluded that the
ABC test articulated in Dynamex must
therefore be applied retroactively and as
such remanded lazquez to the District
Court to consider the merits of the case
in light of the California Supreme
Court’s decision in Dynamex.

Vazquez will present a very significant
challenge to gig-economy companies
trying to establish the B prong of the
Dynamex ABC test: that services provided
by a worker are outside the usual busi-
ness of the hiring entity.

In addition to gig-economy compa-
nies, Jazquez has particularly significant
implications for businesses that are
organized on a franchise model. To be
sure, in recent years, the franchise
industry and its principal representative
lobbying organization, the International
Franchise Association, have been pres-
suring lawmakers and courts alike for
various legal protections to limit fran-
chisors’ potential vicarious liability or
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joint employer liability in an effort to
insulate the franchisor from exposure to
what might otherwise constitute unlaw-
ful employment practices and violations
of applicable wage and hour laws and
protections. Although these franchisors
and the International Franchise
Association have consistently insisted
that franchisees and franchisors should
be entitled to special protections from
California wage and hour laws, the
Ninth Circuit’s decision in Vazquez
clearly rejects that contention.

In examining the application of the
Dynamex ABC prongs to _Jan-Pro, the
Ninth Circuit rejected Jan-Pro’s argument
that the California Supreme Court’s deci-
sion in Patterson v. Domino’s Pizza, LLC
(2014) 60 Cal.4th 474 differentiates a
franchisor from other putative employers
in wage-claim cases. Palterson held that
the trademark-related controls necessary
in a franchisor-franchisee relationship
cannot, as a matter of law, expose the
franchisor to vicarious liability for torts
committed by the franchisee. Patterson
recognized that systemwide standards
and controls provide a means of protect-
ing the trademarked brand at great dis-
tances. Indeed, the Lanham Act requires
that a franchisor control the use of its
trademarks to avoid abandonment and
help ensure that the public is not
deceived as to the quality of the goods
or services bearing the franchisor’s
trademarks. However, in Jan-Pro, the
Ninth Circuit concluded that the fran-
chise context does not alter the Dynamex
analysis and there is no Patlerson gloss to
the ABC test.

Patterson has no impact on Dynamex,
the court concluded, because vicarious
liability serves different purposes than
California wage orders. While vicarious
liability incentivizes a supervising entity
with a right of direct control to prevent
tortious conduct, wage orders create
incentives for economic entities to inter-
nalize the costs of underpaying workers,
costs that would otherwise be borne
by society. As such, Dynamex eschews
reliance on control as a necessary condi-
tion for an employment relationship to
make it more difficult for hiring entities
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to evade the wage orders through con-
trived labor arrangements or schemes.

The Ninth Circuit’s skepticism as to
whether Jan-Pro will ultimately be able to
prove that it is not an employer under
the ABC test has the potential to disrupt
the fundamental structure of the fran-
chise business model. To that end, the
court held that the Dynamex ABC test
applies to both the franchisee and the
franchisor when analyzing whether work-
ers are employees, resulting in increased
exposure to liability for franchisors.
Franchisors can no longer evade
California wage and hour laws.

The decision means Jan-Pro must
defend class claims that it unlawfully
misclassified California employees as
independent contractors. The Ninth
Circuit decided that limiting the appli-
cation of the Dynamex ABC test only to
new cases would fundamentally defeat
the remedial purposes of California
wage law specifically cited by the
California Supreme Court in Dynamex.
Retroactive application of the Dynamex
ABC test ensures that the workers who
sued Jan-Pro will be able to provide for
themselves and their families. Moreover,

the Ninth Circuit’s Vazquez decision also
protects the janitorial industry as a
whole by putting Jan-Pro on equal foot-
ing with other businesses that do not
evade California’s wage and hour laws
and shields California from the onus of
having to support workers who are
being paid substandard wages.

The Ninth Circuit remanded to the
district court for a determination on the
merits. Given this decision, franchisors
with a presence in California will face
some uncertainty as to how broadly this
decision will apply to their California
franchisees in the context of California
wage orders. Even as the United States
Supreme Court continues to undermine
worker protections, the California State
Supreme Court and the Ninth Circuit
continue to represent a bulwark against
this erosion. In tandem, the California
State Supreme Court and the Ninth
Circuit continue to take significant moves
to protect workers from exploitation at
the hands of gig-economy companies
and unscrupulous franchise schemes.

Together, the Dynamex and lazquez
decisions look past the purported formal-
ity of the worker’s relationship to the
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hiring entity to analyze the essential
nature of that relationship in determin-
ing whether or not the relationship truly
constitutes an employer-employee rela-
tionship entitling the worker to all the
protections of California wage orders and
relevant California wage and hour laws.
Both decisions represent significant and
substantial progress in California’s con-
tinuing efforts to protect workers from
exploitation and abuse.
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